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SNEAK ATTACK ON PEARL HARBOR 
By Lt.Cdr. Griffith Baily Coale 


REMEMBER PEARL HARBOR 


With graphic clarity this painting shows 
the destruction wrought on ships of the U.S. 
Pacific Fleet, attacked in their berths by 
scores of enemy planes----- torpedo-, dive- 
and horizontal- bombers. At the left the 
battleship NEVADA steams past as geysers, 
caused by near bomb misses, surround her. 
In the inmediate foreground is the capsizing 
minelayer OGLALA. The battleship to the 
rear of the OGLALA is the CALIFORNIA, which 


B-12575 


has already settled. At the right the hull 
of the capsized OKLAHOMA can be seen in 
front of the MARYLAND; the WEST VIRGINIA in 
front of the TENNESSEE. 

(The illustration above is a photograph of 
the original painting which now is part of 
“OPERATION PALLETTE”, the Navy’s traveling 
exhibit of combat art, an activity of the 
Office of Public Information. ) 


BUSINESS UPSWING 


Legal Officers may expect an increase in 
business as a result of an article scheduled 
to appear in the “Safety Review” and in a 
letter to Navy and Marine Corps drivers, 
both published by the Safety Branch, Office 
of Industrial Relations. This article, ad- 
dressed to the attention of Investigation 
Officers and drivers of Navy vehicles, cau- 
tions against the disclosure of information 
contained in official records and the com- 
pletion of forms which may prejudice the in- 
terests‘of the United States. Drivers who 
are required by law to make. official police 
reports will be directed by the article and 
letter to submit them for approval to the 
legal officer of the Naval Activity or to 
the police. This is advanced as the most 
practicable method of insuring that undesira- 
ble disclosures of information are not made. 

The subject is becoming increasingly im 
portant as more and more persons are avail- 
ing themselves of the right, given by the 
Federal Tort Claims Act, to sue the United 
States in tort. Although, as a general 
rule, statements of drivers may not be in- 
troduced in evidence to prove the truth of 
the material therein contained they can be 
used to discredit the testimony of the per- 
son making the statement. Any statement, 
form, or document should be carefully ex- 
amined therefore to insure that it does not 
contain material prejudicial to the inter- 
ests of the Government. Most automobile 
casualty insurance policies contain a clause 
which permits the insurance company to void 
the policy if the insured admits liability. 
The practice outlined above is an effort to 
afford the United States Government much the 
same protection, as a practical result, in 
view of the passage of the Federal Tort 
Claims Act making the United States liable 
to tort. 

The foregoing is not to be construed as 
limiting or restricting the cooperation ex- 
pected by Naval Activities with United 
States Attorneys. It also does not affect 
the policy set forth in the JAG’s letter of 
September 1947 regarding legal assistance 
for operators of Naval vehicles involved in 
collisions (published in the November issue 
of the JAG Journal). 
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SOUNDING BOARD 


Lest the impression get abroad that this 
is an office publication, exclusively, we go 
on record right now to the effect that this 
is your publication, too. We don’t believe 
that all the legal or literary ability in 
the Navy is concentrated in Washington, any 
more than we believe all the tea comes from 
China. The JAG JOURNAL is published here 
because the JAG, who sponsors it, is here; 
also, what funds are available for the pur- 
pose, andthe Navy’s publication and process- 
ing group. And because Department policy 
is so often involved it has been, and will 
continue to be, published in Washington, 
where those concerned with policy can keep a 
firm hold on it. 

We will welcome articles on legal topics 
from readers, including Reserve officers on 
inactive duty. We know full well that each 
of you has had occasion at some time to 
“work up’ a brief on an intricate legal 
point, and that copies of these masterpieces 
or the notes, at least, are in your files, 
doing nobody any good now. Perhaps there is 
some particular phase of law in which you 
are an expert, which you believe can bear 
exposition for the rest of us. Don’t “hold 
out” on your brethren, but share the mental 
wealth. If you believe a column of legal 
humor would enliven the columns, you have 
lots of company--including the editor. How- 
ever, just saying so, without sending along 
a sample of your wares, makes you a ‘‘non- 
voting member”. 

Articles may be of any length, but it is 
believed that interest is lost, unless the 
subject matter is particularly controversial, 
if it extends for more than two columns. 
Topics which require extended treatment and 
are timely will be: given in installments, 
a la Sat Eve Post. The theme song of the 
Navy (and all other government agencies) being 
“No Dough, So Heave Ho! ’’ we can offer no 
financial inducement. However, we don’t 
make you send any box tops, corks or candy 
wrappers, either. 


* * * 
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MENS REA 





Lt. Cdr. T. H. Humphreys, USN 


The terms 


‘mens rea” (guilty mind) and 
“criminal intent” are, according to general 
concept in the terms, misnomers. The pur- 
pose of this article is to point out why 
this is true, to discuss in a general way 
the variance in degree of intent required in 
the several classes of offenses, and to com 
ment briefly on some of the defenses rela- 
tive to criminal intent. No attempt will be 
made to set forth with mathematical certain- 
ty the degree of criminal intent necessary 
to support a conviction on each separate of- 
fense triable by court-martial, for such a 
treatment of the subject would extend this 
article beyond the space allotted. 

To say that an accused must have had a 
“guilty mind” before he could become crimi- 
nally liable for his act would result in al- 
lowing a person who does not realize the 
wrongfulness of his act to escape punish- 
ment, where another individual who has such 
realization would be convicted for the iden- 
tical act. The law does not contemplate 
such injustice, all persons being presumed 
to know what acts are unlawful. Neither can 
it be said that an act is not acrime because 
it was prompted by laudable motives or that 
immorality is essential to crime. Therein 
lies the distinction between “motive” and 
“intent”. For example, A killed B in order 
to rid the community of a dangerous criminal. 
He is none the less guilty by reason of his 
laudable motive. His criminal liability ac- 
crued by reason of the fact that he volun- 
tarily did an unlawful act for which a pen- 
alty had been provided. 

Most of the offenses triable by court- 
martial fall within one of the following 
general classes with respect to the degree 
of intent required: 

(1) Offenses of which a specific intent 

is an element. 

(2) Offenses not requiring a specific in- 
tent, and in which the voluntary act 
gives rise to a rebuttable presump- 
tion that it was done with the req- 
ulsite criminal intent. 

(3) Offenses, the criminal intent of which 
may be implied from negligence or 
carelessness. 


The offenses falling within classes (1) 
and (2) above require an affirmative general 
intent, which may be inferred from a volun- 
tary overt act prohibited by law or custem 
of the service. In addition to this general 
intent, the offenses falling within class (1) 
require a specific intent not essential in 
the offenses falling within class (2). For 
example, in order that a person may be le- 
gally convicted of the crime of theft, it 
must be proved beyond a reasonable doubt 
that he voluntarily took into his possession 
property belonging to another without his 
permission. [n the absence of evidence to 
the contrary, a presumption of general crim 
inal intent as to this overt act arises by 
reason of the commission of the act. Since, 
however, the crime of theft requires a spe- 
cific intent to permanently deprive the 
rightful owner of his property, he cannot be 
legally convicted of the crime unless such 
specific intent is alleged and proved. In 
the event it is alleged and proved that the 
accused entertained the specific intent, the 
act of taking the property was, of necessity, 
voluntary, and for this reason general 
criminal intent is rarely referred to in of- 
fenses involving specific intent; although, 
technically, it is present in all actionable 
crimes. 

Specific intent may not be presumed from 
the mére commission of a wrongful act. Di- 
rect evidence of a specific intent, which is 
a state of mind, is seldom available, for 
the criminal rarely advertises his intent. 
Proof of specific intent, therefore, depends 
largely upon inferences drawn from connected 
acts preceding the offense; the means en- 
ployed to accomplish the crime; the manner 
in which he accomplished it, including his 
actions and statements, if any; and, in some 
instances, his actions subsequent to the ac- 
complishment of the crime. 

The general intent requisite to all 
crimes may be presumed not only from a 
wrongful overt act, but also from a failure 
to act, whether such failure be intentional 
or negligent. [t is difficult for the mind 
to reconcile the terms ‘‘criminal intent” or 
“guilty mind” with “negligence”, for the 
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first two terms imply an active or positive 
state of mind, whereas, “negligence” implies 
a pasSive or negative state. 
general criminal intent may be inferred from 


Nevertheless, 
negligence. It is elementary in the law 
that every man intends the necessary and 
natural or probable consequences of his act, 
even though the act standing alone may not 
constitute a crime, and that malice or crim 
inal intent may be inferred from gross or 
culpable negligence. A presumption of neg- 
ligence may result from failure to do an 
act, the performance of which is imposed by 
law or demanded by due caution and circum 
spection; or from the performance of a law- 
ful act in a careless, reckless, or wanton 
manner. 

The degree of negligence necessary to 
support or give rise to the requisite crim 
inal intent varies with different offenses. 
In the crime of involuntary manslaughter the 
carelessness must, be aggravated and gross, 
implying indifference to consequences. The 
same degree of negligence is required in the 
offense of carelessly endangering the lives 
of others. In offenses such as neglect of 
duty and negligence in obeying orders, where 
the gravamen of the offense is the failure 
to perform an act that has been legally im 
posed, the mere failure or neglect of the 
accused to perform the act is sufficient to 
justify the inference that it was done with 
the required intent. 

Where insanity exists to such a degree 
that the accused is unable to distinguish 
right from wrong or control his actions at 
the time of the commission of an alleged of- 
fense, such insanity is a complete defense 
thereto and is properly placedin issue under 
a plea of not guilty. This is true in 
for when under such 
disability, the accused is unable to enter- 


all classes of offenses, 


tain any criminal intent, either general or 
specific. Insanity occurring subsequent to 
the commission of an offense is not a de- 
fense, for the accused was not under the 
disability at the time of the commission of 
the offense and, consequently, was capable 
of entertaining the requisite intent. 

As a general rule of law, voluntary 
drunkenness is not an excuse for crime. 
Evidence of intoxication in such degree as 
to render the accused incapable of formulat- 


ing a specific intent is admissible, how- 
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ever, for the purpose of reducing the gravi- 
ty of an offense requiring specific intent 
to a lesser included offense which does not 
require such specific intent. Where there 
is no lesser included offense which does not 
require a specific intent, evidence of drunk- 
enness in such a degree as to nullify 
specific intent may operate as a conplete 
defense to a crime requiring such intent. 
Where, however, a specific intent was formed 
by the accused prior to intoxication and the 
drinking was done for the purpose of nerving 
himself for the encounter or act, the spe- 
cific intent is not nullified by such drunk- 
enness. Involuntary drunkenness such as 
that produced through trickery or force 
which renders an accused incapable of dis- 
tinguishing right from wrong should be con- 
sidered as having deprived him of the mental 
capacity to entertain either specific or 
general intent. 


In offenses not requiring a specific in- 
tent, evidence of drunkenness is not admis- 
sible as a defense. It, however, it is 
shown that the accused had become permanent- 
ly insane by reason of excess use of alcohol 
the insanity produced thereby stands on the 
same footing as permanent insanity of any 
other type 

Other forms of unconsciousness, such as 
somnambulism, may be considered as defenses 
to crime unless such conditions have been 
voluntarily produced through artificial 
means or unless thev were the result of 
criminal negligence. 





The Civil Readjustment Section, Civ- 
il Relations Division of the Executive 
Office of the Secretary of the Navy, has 
prepared the pamphlet “State Bonus. Leg- 
tslation’’, which contains actual copies 
of Bonus Laws adopted by eight jurisdic- 
tions for the benefit of veterans of 
World War IJ. It can undoubtedly be 
found in the District Legal offices or 
in District Civil Readjustment Offices. 
Information therein will beof particular 
benefit to legal assistance officers, 
since many men still on duty are eligible 
to receive the benefits provided by their 
home States. 
































A suspicion that limited numbers of com 
missioned and warrant officers may be guilty 
of good conduct has been confirmed by the 
Judge Advocate General in an opinion to the 
Chief of Naval Personnel, holding that serv- 
ice in commissioned and warrant ranks may 
be credited in determining eligibility for 
good conduct awards upon reversion of tempo- 
rary officers to enlisted status. 

The Office of the Judge Advocate General 
is sometimes requested to act as a collec- 
tion agency. AShip’s Service department which 
had suffered a loss of some $1600 had made 
claim therefor to its insurance carrier. 
The company, considering the claim exces- 
sive, denied it and indicated its willing- 
ness to be sued before offering settlement. 
The Board of Investigation which inquired 
into the loss had found that the shortage 
appeared to be composed of merchandise which 
was missing from the Ship’s Service Store 
but was unable to fix responsibility for 
the loss or to determine the manner in which 
the merchandise disappeared. On-behalf of 
the Ship’s Service Department, this Office 
reduced the claim by an amount equal to 1] 
per cent of the total volume of business 
during the period under consideration on 
account of permitted normal deviation and 
was able to persuade the Insurance Company, 
without the necessity of resorting to court 
action, that the company was liable for the 
balance of the loss onthe basis of the find- 
ings of the Board of Investigation and the 
provision in the policy making such findings 
conclusive in settlement of a claim. The 
result was a check for $950 to cover the dem- 
onstrated loss. 





The following letter from the Acting Sec- 
retary of the Navy, urder date of 20 October 
1947, is of such interest, particularly 
to Legal Officers of Commands having author- 
ity to convene general courts martial, as to 
warrant inclusion in its entirety: 

“Ref: (a) SecNav ltr dtd 29 March 1945, 

quoted in BuPers Circ.Ltr. No. 
96-45, AS&SL Jan-June 1945, 45- 
371, p. 35. 


ro) 


Where the commanding officer ofa 


ADMINISTRATIVE LAW DIVISION 


Reference (a) is hereby cancelled. 


naval activity has knowledge of the prob- 
able commission within his command of a 
felony as defined in 18 U.S.C. 541, pun- 
ishable under the provisions of 18 U.S.C. 
Chapter 11, he shall immediately cause a 
prompt and thorough investigation to be 
instituted. Where the investigation dis- 
closes that civilians are involved in the 
commission of the felony, either alone or 
jointly with the naval personnel, ulti- 
mate prosecution by federal authorities 
is indicated. In such cases the conmmand- 
ing officer of the naval activity con- 
cerned shall promptly communicate via 
official channels with the United States 
Attorney within whose jurisdiction the 
alleged felony occurred, stating the per- 
tinent facts and requesting a further in- 
vestigation by the appropriate federal 
investigating agency. The commanding of- 
ficer shall afford the greatest possible 
cooperation to the parties designated by 
the federal agencies to make the further 
investigation and shall make available 
any information disclosed by his investi- 
gation. 

3. In any case involving both civil- 
ians and naval personnel, where the for- 
mer would be subject to criminal prosecu- 
tion in the federal courts within the 
continental limits of the United States, 
Puerto Rico, or the Territory of Hawaii 
for a felony arising out of the same 
acts, the naval personnel involved shall 
not be brought to trial by general court 
martial without prior reference to and 
approvai by the Chief of Naval Personnel 
or the Commandant of the Marine Corps. 

4. Upon the recommendation of the 
Chief of Naval Personnel or the Comman- 
dant of the Marine Corps, the Judge Advo- 
cate General shall submit the case to the 
Department of Justice with a recommenda- 
tion as to whether or not the naval per- 
sonnel involved shall be brought to trial 
before a federal court along with the 
civilians concerned. Upon the determi- 
nation that such naval personnel are to be 
tried in the federal courts, such person 
nel shall be delivered over to the proper 
federal authorities for that purpose.” 





TRAINING FOR LAW SPECIALIST RESERVES 


Approximately 100 lawyers on inactive 
duty in the United States Naval Reserve were 
given two weeks training duty in legal bil- 
lets in various parts of the Naval Estab- 
lishment during the first quarter of fiscal 
year 1948 under the program for training Law 
Specialist Reserves for possible future 
emergencies. 

Funds available for the fiscal year 1948 
allow such two weeks training “cruises” for 
approximately 400 Naval Reserve Officers, 
and applications may still be filed for the 
training periods which have not yet been 
assigned. 

A survey of those who have taken train- 
ing “cruises” in legal billets has indi- 
cated that they have considered their time 
well spent and that they have enjoyed a 
great deal being ‘‘on board” again, even if 
only for a short time. Many of the “train- 
ees” have acted as Judges Advocate and De- 
fense Counsel in General Courts Martial. 
Others have been engaged in the more gen- 
eral types of Navy legal work found in all 
Navy legal offices, and several of such Re- 
serves were assigned to special projects 
which they found particularly interesting. 
In general, however, billets of the last de- 
scribed kind have only been filled with 
attorneys with highly specialized training 
in such fields as 


taxation, admiralty, 


claims, and international 


law. 
Many of the officers with legal experi- 


real estate, 


ence in the Navy prior to release to inac- 
tive duty who have received such duty were 
found to be extremely helpful in expediting 
the disposal of important Navy Business 
which might otherwise have been delayed by 
reason of shortage of personnel. 

A Navy legal background is not a pre- 
requisite for a training “cruise” in a legal 
billet. In fact one of the purposes for 
assigning officers to such duty is to help 
indoctrinate them in Navy legal duties. For 
that reason Law Specialists Reserves whose 
principal duty during their wartime service 
was far afield from that of law are espe- 
cially encouraged to request such training 
duty as soon as they can possibly do so. 

Active duty training may normally be ob- 
tained in the home Naval District of the 
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officer applying therefor, and wili usually 
be carried on under the cognizance of the 
District Legal Officer. In general, active 
duty in the Office of the Judge Advocate 
General of the Navy is available only for 
Reserves living within the Potomac River 
Naval Command because funds for travel in 
connection with the program are limited. 

Approximately $25,000 has been allotted 
for the training of reserve lawyers during 
the second quarter of fiscal year 1948. As- 
suming that the average cost of training in 
each instance will be $250, one hundred re- 
serves can receive training during the quar- 
ter. Tentative quotas have been established 
for each Naval District and the Commandants 
have been so advised. 

Applications for active duty training 
should be made to the Commandant of the 
Naval District in which the applicant. re- 
sides (attention; District Legal Officer). 
It would be well, wherever possible to dis- 
cuss the matter informally with the District 
Legal Office prior to submtting formal re- 
quests, so that the time for serving such 
duty can be arranged to the mutual satisfac- 
tion of the Navy and Reserve Officers con- 
cerned. 

At present training “cruises” in legal 
billets are not necessarily limited to offi- 
cers classified as S(L), but may be given 
also to those who signify their intention to 
request reclassification to S(L). However, 
those classified S(L) will be given priority 
for training billets where the number is 
limited. 

To be eligible professionally, a Reserve 
lawyer should have completed at least twe 
years of college prior to entering law 
school, and should be a graduate of a law 
school approved by the American Bar Associa- 
tion; or in lieu thereof, he should have a 
degree in law and in addition be admitted to 
practice before the bar of a state, terri- 
tory or the District of Columbia. 

Limitations on funds now available make 
it impossible at this time to furnish such 
training for officers who have not yet been 
graduated from law school or who do not 
otherwise meet the foregoing requirements. 

















There are billets for approximately 550 
more Reserve Officers in the post-war Law 
Specialist Component of the Naval Reserve, 
and the assistance of all Law Specialists, 
both active and inactive, is especially de- 
Sired in passing the ‘‘word” to outstanding, 
eligible lawyers who served during the war 
as officers in the Naval Reserve. 

Present plans call for a post-war Law 
Component of the Reserve of 1,000 officers 
having classification of S(L). While needed 
officers can be procured only from those who 
served in the Navy during the wag, there ap- 
pears to be ample material from which to 
fill our needs since there were 10,000 or 
more lawyers who served in such status in 
other than S(L) classifications. 

It is believed that a great many of such 
lawyers would be glad to become a part of 
the Navy law program if they knew that it 
was open to them. Law Specialists in the 
inactive Reserve can be particularly valua- 
ble in this respect if they will encourage 
suitable, eligible candidates to apply for 
change in classification, so that they can 
become eligible for appropriate training, 
and can be “earmarked” for legal billets, 
many of which will require outstanding law- 
yers highly qualified in certain special 
branches of law. 

Recently approximately 30 Reserve offi- 
cers were approved for reclassification as 
S(L) by a selection board which the Judge 
Advocate General has designated for this 
purpose. Additional requests for reclassi- 
fication will be considered from time to 
time by this board as they are submitted 
in accordance with suggestions contained 
herein. 

Qualifications to receive classification 
of S(L) under present standards are practi- 
cally the same as for transfer to the regu- 
lar Navy. Basically, candidates are re- 
quired to have at least two years pre-legal 
college work and a law degree from a law 
school approved by the American Bar Associ- 
tion, or in lieu thereof they ast have a law 
degree and be admitted to practicebefore the 
Bar of a state or territory or the District 


of Columbia. 


LAW RESERVE PROCUREMENT PROGRAM 


To date applicants for reclassification 
have been found to present much more than 
the minimum requirements, and it is believed 
that the Law Specialist Reserve, when selec- 
tion is completed, will be composed of 
outstanding lawyers from all parts of the 
country. 

Application for ‘reclassification should 
be submitted to the Bureau of Naval Person- 
nel via the Commandant of the aval District 
in which the candidate is now residing. A 
candidate who did net finish law school 
prior to the war or was not admitted to 
practice until after his release from active 
duty should include evidence of his law 
school marks and admission to practice be- 
fore the bar. The Commandants are being re- 
quested to include in their forwarding en- 
dorsements all information they may have 
available regarding the personal and profes- 
sional qualifications of the candidates in 
their local communities. 


* * * 





Mr. Tappan Gregory, President of the 
American Bar Association, has recently 
appointed Captain Richard Bentley, 
USNR(I), as new Chairman of the American 
Bar Association Committee on Legal Serv- 
tces to the Armed Forces. 

This appointment will be of partic- 
ular interest to Legal Assistance Of- 
ficers in view of the fact that this 
Committee is charged with obtaining as- 
sistance from and correlating the work 
of various State Bar Associations in 
helping service personnel and dependents 
under the Legal Assistance Program of 
the Army and the Navy. 

Captain Bentley, a prominent Chicago 
attorney, during the war was Chief of 
Legal Assistance in the Office of the 
Judge Advocate General of the Navy, and 
deemed to be particularly well qualified 
for this important post. 

















THE SCHOOL OF 
NAVAL JUSTICE 


THE SCHOOL FROM 


The School of Naval Justice at Port 
Hueneme, California, has done such an out- 
standing job that the JAG would like to be 
able to claim full credit for its existence 
and record of accomplishment. The fact of 
existence, however, must be credited to Sec- 
Nav, who on June 29, 1945, established the 
school as “U. S. Naval School (Naval Jus- 
tice)". More than just a “by-line” must be 
given BuPers for providing for its inclusion 
in its Training Program, with all that such 
inclusion implies by way of providing funds 
and orders for travel, the maintenance of 
records, delivery of certificates of comple- 
tion and many other functions. 

The JAG, of course, was the proponent of 
the school, frequently asserting that train- 
ing in the legal phase of naval duties 
should be made as broad as possible, in or- 
der to effect an over-all improvement in the 
performance of court-martial duties by all 
concerned with them. Coincident with the 
school’s establishment a curriculum was set 
up by the JAG, designed to give conprehen- 
Sive coverage of pertinent legal subjects in 
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LANDWARD SIDE 


a course lasting two weeks. Trained officer- 
lawyers were designated by the JAG as in- 
structors and were given orders to that duty 
by BuPers. 

Since its establishment the course of 
studies has been expanded to seven weeks, 
with consequent benefit to the cause of 
naval justice. The “faculty”, too, has in- 
creased in number, with Comdr. William R. 
Sheeley, USN, now heading a staff of eight 
instructors. The courses offered are basic, 
elementary principles of law as applied to 
Navy problems, and the treatment of the 
topics is simplified by the reduction of 
legal jargon to every-day English. Included 
in the present curriculum are: 

Concepts and policies of naval disci- 

pline; investigations of offenses; ele- 

ments and proof of offenses; disciplinary 
powers of commanding officers; drafting 
of charges and specifications; appoint- 
ment, composition and jurisdiction of 
each class of court-martial; trial pro- 
cedure; rules of evidence, review of 
court-martial records, administrative re- 
























MOOT COURT IN SESSION 


AUGUST 1947 GRADUATES 


ports, investigations and courts of 

inquiry. 

Since July 1, 1946, when the course for 
officers was expanded to seven weeks, a 
course of similar length has been offered to 
yeomen in order to make the training program 
fully effective technically as well as pro- 
cedurally. The training of enlisted person- 
nel in the law, and the reasons underlying 
the necessity for good records of proceed- 
ings, already has proven its value and the 
benefits will accrue for years to come. In- 
cluding the class which graduated August 22, 
1947, 1469 Navy and Marine Corps officers 
and 263 enlisted men of the Navy and Marine 
Corps have completed the course. To this 
must be added the approximately 150 officers 
and men who completed a course which was 
scheduled to start early in September. 

If you are having trouble with limping 
Courts and creaky Boards, it is suggested 
that you send one or more of your officer- 
and enlisted-personnel to the School of 
Naval Justice for one of the courses. The 
School is equipped to instruct one hundred 


fifty officers and fifty enlisted men at a 
time, and has living quarters and messing 
facilities for all students. BuPers Circu- 
lar Letter 98-46, which still is in effect, 
provides that requests for quotas should be 
made direct to the Commanding Officer of the 
School of Naval Justice, having in mind that 
new courses commence on the first Monday in 
January, March, May, July, September and 
November. Upon receipt of approval of your 
quota request, appropriate orders should be 
obtained from the nearest command authorized 
to issue such orders to Temporary Additional 
Duty. Upon completion of the course person- 
nel are returned to their own commands and 
are chargeable in the Operating Force Plan 
to the activity from which they came. 

The JAG’s statement, quoted in BuPers 
Circular Letters 191-45 and 98-46, is worth 
reiterating here. “. as many officers 
as possible, especially the commanding of fi- 
cers of small vessels and separate and de- 
tached commands, should take the course 
offered at this school.” 





A KALEIDOSCOPE OF PROBATION 


Lt.Cdr. M. K. Greenberg, USN 





Today, probation in the Navy is an inte- 
gral part of disciplinary action, yet a re- 
view of its progress shows that only in re- 
cent years has its advance been rapid. The 
statutory authority was contained in the 
first Articles for the Government of the 
Navy (1862) but, strangely enough, the au- 
thority was not used for nearly forty years. 
Many writers on the subject of probation 
continually overlook the fact that the Navy 
early recognized the value of probation when 
they credit Massachusetts with enacting the 
first of such legislation (1878). Since 
convening authorities rarely, if ever, exer- 
cised this right, but for the most part were 
content with direct mitigating actions, the 
oversight is understandable. 

The first semblence of probationary ac- 
tion found in the published Court Martial 
Orders occurred in 1898, when a convening 
authority held in abeyance the dishonorable 
discharge adjudged, until the expiration of 
the term of confinement. It is interesting 
to note that the convening authority, in his 
action, imposed no condition of satisfactory 
conduct. Undoubtedly this was intended, for 
later in the same year, a convening authori- 
ty expressly stipulated that the dishonor- 
able discharge adjudged was to be held in 
abeyance dependent upon conduct during con- 
finement. Some few, years later (1901), it 
is noted, a sentence involving probationary 
action provided for the submission of a re- 
port on the conduct of the probationer. 
This continued to be an accepted practice, 
but apparently there was little uniformity. 
Some convening authorities required the re- 
port to be submitted on specific dates; some 
required monthly reports and still others 
made no requirements. 

In 1908 a convening authority for the 
first time (according to the published 
C.M.0.’s) extended the theory of probation 
by recommending that a sentence of dismissal 
be suspended for two years and the convicted 
offender sent to a sea-going vessel so that 
he might there demonstrate that the clemency 
action taken was fully appreciated. The 
Secretary of the Navy approved this recom- 
- mendation and directed that the offender’s 
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conduct be carefully observed and reported 
upon. 

At about this time an interesting innova- 
tion was taking place at the Naval Prison, 
Portsmouth, New Hampshire. Each prisoner, 
upon discharge, was being questioned to see 
whether or not confinement had been bene fi- 
cial. As a result of these interrogations, 
the commanding officer came to the conclu- 
sion that strict routine, with all work and 
no play, had “induced thoughtfulness and 
brought true realization of the seriousness 
of life”. This officer, in his annual re- 


port to the Secretary of the Navy, observed 


that if some of these men could be pardoned 
and restored to duty before or at the expi- 
ration of their confinement, they would make 
excellent men for the service, being much 
more valuable than unindoctrinated recruits. 
[t was his further opinion that these men 
would publicize the severe nature of prison 
discipline and thus restrain others. Here 
we see the deterrent theory of Penology-- in- 
still terror of the law in the minds of 
the offenders and intimidate potential 
miscreants. 

As a result of this report, four selected 
prisoners were restored to duty during the 
year 1912 and the following year the Secre- 
tary of the Navy directed that all prisoners 
be questioned upon entrance in an effort to 
ascertain the paramount motives behind their 
offenses. Here was a form of probation 
based on reasons far removed from present- 
day legal considerations, but approaching 
current sociological and psychiatric trends.. 
Out of these lowly beginnings has emerged 
our present system of probation, with peri- 
odic review by special boards of all con- 
finement cases, as a furtherance of che 
initial consideration given the original 
sentence by the approving authority. 

In its broader sense, probation may be 
said to be the status of a confined offender 
during a period when the sentence is sus- 
pended, conditional upon his good behavior. 
Strictly speaking, probation is a condition- 
al release from’commitment to a penal insti- 
tution, under supervision of a probationary 
officer. Parole, a term not used in the 














Navy, is the conditional release from im- 
prisonment, usually under the supervision 
of a parole officer. The Navy makes no dis- 
tinction between probation and parole, the 
former term being applicable to both. 


Naval Courts and Boards (1937), Section 
476, refers to probation as a conditional 
remission of the sentence coupied with res- 
toration to duty. The commanding officer 
may execute the original sentence during the 
probationary period if he deems that the 
probationer’s conduct warrants such action. 
Apparently he may also revoke the probation 
after the probationary period for unsatis- 
factory conduct during the period. But pend- 
ing breachof this condition (satisfactory con- 
duct) the status of the convicted offender 
is no longer that of a prisoner but rather 
that of an enlisted man on duty and there- 
fore entitled to pay. 


Whether or not probation is to be termi- 
nated is left largely to the discretion of 
the offender’s commanding officer. Being a 
discretionary power it is subject to review 
only when the action is illegal or there has 
been an abuse in the exercise of the [ dis- 
cretionary] power. The Chief of Naval Per- 
sonnel has recently issued a policy direc- 
tive which indicated that many probationary 
periods were being terminated for only trivial 
offenses. Bythis directive (BuPers Circular 
Letter 216-46, Navy Department Bulletin 
30 Sept. 1946 46-1940), commanding officers 
are enjoined to give careful attention to 
reports of offenses committed by personnel 
serving in a probationary status; and they 
are further enjoined to vacate probation 
only where it is established by the record 
that such action is appropriate and in the 
best interests of the Navy. The directive 
points out that the commission of a single 
petty offense is not normally valid evidence 
of “unsatisfactory conduct”. An offense 
which would, in itself, call for only minor 
punishment should not be made the instrument: 
for (say) a year’s confinement and a bad 
conduct discharge. 


This does not mean that a single aggra- 
vated offense or an accumulation of minor 
offenses would not be sufficient grounds for 
revoking probation. Court Martial Order 10, 
1930, 23, cited in the directive sets forth 
the three alternatives of a commanding of fi- 





cer where a probationer has committed a new 
offense. He may (1) assign mast punishment 
or court-martial, (2) execute the suspended 
sentence, (3) both. In no case should revo- 
cation of probation be used as an arbitrary 
action to the prejudice of a man’s right to 
trial when guilt has not been established. 
In Court Martial Order 1, 1940, 64, a com- 
manding officer executed a suspended sen- 
tence, and at the same time ordered the of- 
fender tried by summary court-martial for a 
new offense. The Secretary of the Navy set 
aside the second trial because the speci fi- 
cation failed to aliege an offense. It was 
held that since the specification under 
which the accused was tried failed to allege 
an offense, this same offense could hardly 
be used as a basis for revoking the proba- 
tion. 

lrrespective of origin, probation today 
is a departure from the deterrent theory of 
punishment. [t is also a departure from the 
strict, classical theory of criminal law and 
an acceptance of the theory of social utili- 
ty, exacting treatment of the problem on the 
basis of the individual offender. 

Proudly it can pe said that probation in 
the Navy has, in many respects, important 
advantages over civilian probation, the more 
practical of which is the ability of the of- 
fender to be restored to a job with pay and 
to complete his enlistment under honorable 
conditions. In many ways civilian probation 
carries with it better supervision but there 
appears to be no sound reason why this 
should be so. The Navy has every oppor- 
tunity, unequalled in civilian life, for 
daily observation, guidance and firm control 
of the conduct of probationers. Responsible 
division officers who have probationers as- 
signed to them would do well to show a spe- 
cial interest intheir rehabilitation. Expe- 
rience has shown that the average individ- 
ual, both in and out of the Navy, responds 
readily to consideration and kindness. 

Finally it may be said that a bad conduct 
discharge or a dishonorable discharge is 
very soon given but never forgotten. It can 
be, and usually is such a blot on a man’s 
career that he never fully recovers from its 
effect. Before executing either type of 
discharge, very careful thought should be 
given as to whether or not they are essen- 
tial to the ends of discipline. 
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RETIREMENT AND FEDERAL EMPLOYMENT 


Of considerable interest to many retired 
naval officers is the question of what re- 
strictions have been placed by law upon 
their activities in the field of civilian 
Federal employment. Two important legisla- 
tive measures in this respect are the stat- 
utes usually referred to as the Dual Employ- 
ment Act and the Dual Compensation Act, 
codified, as amended, in 5 U. S. Code, Sec- 
tions 62 and 59a, respectively. The former 
prohibits a retired officer in receipt of 
retired pay from holding any civilian Feder- 
al office or position to which compensation 
is attached, unless specially authorized by 
law, where either the rate of retired pay or 
the rate of compensation fixed for the ci- 
vilian position or office amounts to $2500 
per annum. This does not apply to a civil- 
ian office or position to which he might be 
elected, or to an office or position to which 
he might be appointed by the President with 
the advice and consent of the Senate. En- 
listed men retired for any cause and offi- 
cers retired for injuries received in bat- 
tle or for injuries or incapacity incurred 
in the line of duty are expressly excluded 
from the operation of this statute. Some 
exceptions to the provisions of the Dual Em 
ployment Act have been provided by statute. 
For example, this Act does not preclude the 
employment of retired officers of the Navy 
to engage in work under the direction of the 
Chief of Engineers of the United States Army 
in connection with the improvement of rivers 
and harbors of the United States. (5 U. S. 
Code 63)% Nor is there any prohibition 
against appointment of retired officers of 
the Navy to positions in the Library of Con- 
gress or to positions as Director or Assist- 
ant Director of the Bureau of the Budget. 
(5 U. S. Code 64 and 65; 31 U. S. Code 16). 
Retired officers of the Navy may accept a- 
pointments to positions in the diplomatic or 
consular branches of the Foreign Service of 
the United States (34 U. S. Code 226), and, 
as hereinafter pointed out, to pesitions in 
the Veterans’ Administration. 

The Dual Compensation Act limits the com- 
bined rate of compensation received in a 
Federal civilian office or position and re- 
tired pay. This Act provides that one who 
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is receiving retired pay for or on account 
of services as a commissioned officer, = and 
who also is holding a Federal civilian of- 
fice or position, appointive or elective, or 
a position under the municipal government of 
the District of Columbia or under any cor- 
poration the majority of stock of which is 
owned by the United States, during the in- 
cumbency of the civilian office shall not be 
entitled to a combined annual rate of com 
pensation from his civilian office and re- 
tired pay in excess of $3000. The rate of 
compensation is the controlling factor, irre- 
spective of the number of hours or days of 
work in the civilian position, and not the 
total amount of civilian pay and retired 
pay received during the year. This latter 
Act also contains a provision to the effect 
that this section-shall not apply to regular 
or emergency commissioned officers retired 
for disability incurred in combat with an 
enemy of the United States or for disabili- 
ties arising from an explosion of an instru- 
mentality of war in line of duty. 

Many questions of interpretation have 
arisen under these two statutes, particularly 
in respect to the Dual Compensation Act. 
The Comptroller General of the United States 
and courts of law have decided many of these 
questions. 

The Dual Employment Act is aimed at the 
holding of a Federal civilian office or po- 
sition, in violation of the provisions of 
the Act, and retired pay may not be waived 
to avoid its application. On the other 
hand, the Dual Compensation Act is directed 
against the receipt of civilian compensation 
and retired pay in excess of a combined ‘an- 
nual rate of $3,000, when such retired pay 
is “for or on account of services as a com 
missioned officer”. There is also a right 
of election as to whether one will continue 
to receive his retired pay or the pay of the 
civilian office or position, or so much 
thereof as would bring the combined total 
under $3000. 

There must be an election, where the re- 
tired pay is in excess of $3000, and the in 
dividual is not entitled to both his civil- 
compensation for the days he works and his 
retired pay for the non-work days in his ci- 
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vilian position. Should he waive the re- 
tired pay, he may again receive it upon re- 
linquishing the civilian office or position. 
This right of election is not one as to 
whether he shall continue to hold his re- 
tired status, but is as to whether he shall 
accept the pay of the one or the pay of the 
other. It might be pointed out that while 
enlisted men retired for any reason are ex- 
empted from the provisions of the Dual Em- 
ployment Act, retired enlisted men who were 
recalled to active duty, temporarily ap- 
pointed to commissioned rank and subsequent- 
ly returned to inactive status with the rank 
and pay of a commissioned officer under the 
Act of July 24, 1941, as amended, are within 
the provisions of the Dual Compensation Act, 
since they are in receipt of retired pay 
“for or on account of services as a conmis- 
sioned officer”. Such persons may not re- 
linquish the increased retired pay provided 
by the Act of July 24, 1941, as amended, and 
receive the lesser retired pay for the en- 
listed rating at which originally retired in 
order to avoid the application of the Dual 
Compensation Act. As pointed out above 
these persons are not subject to the Dual 
Employment Act. 

Under the Dual Compensation Act the ques- 
tion might be asked ‘‘What does holding a ci- 
vilian office or position under the United 
States Government mean?” An important cri- 
terion appears to be whether the retired of- 
ficer is subject to the direct control and 
supervision of administrative officials, as 
opposed to the situation of an independent 
contractor where the contract may be covered 
by specification, submitted to competition, 
or awarded to a firm, corporation or indi- 
vidual. Court reporters, under decisions of 
the Comptroller General, may come under 
either category, as independent contractors 
under the standard of the foregoing sen- 
tence, or as officers or employees of the 
government, where they are engaged on a per- 
sonal service basis for an indefinite period 
at so much per day or so much per folio to 
perform services, the compensation having 
been fixed under some law, schedule, regu- 
lation, Executive Order, or departmental 
order. 

In considering what is meant by “under 
the United States Government”, it has been 


cers messes ashore of the Navy occupy civil- 
lan positions within the meaning of the Dual 
Compensation Act, the reasoning being that 
such messes as now constituted are operated 
as an integral part of the Navy on property 
owned or controlled by the United States 
Government, and that each mess is under the 
administrative control of the commandant or 
commanding officer of the shore activity 
where the mess is located; that regardless 
of any contributions, deposits or service 
charges paid in by any member of the mess, 
he has no financial right in the property of 
the mess, and that the messes are not oper- 
ated for the financial profit of any person 
or group of persons. The same holding re- 
sulted in the case of an employee of the 
Naval Academy Laundry, notwithstanding that 
the fund from which he was paid was derived 
from prices charged and collected from indi- 
viduals for services rendered. In 194] two 
Federal district courts held that Army post 
exchanges were Government instrumentalities, 
one court on the theory that “an exchange is 
not a purely voluntary organization, but an 
integral part of an army organization, a 
subordinate auxiliary agency”, the other 
court citing annual appropriations for post 
exchange buildings and equipment as evidence 
of Congressional validation of the adminis- 
trative action setting up the exchanges. 
Navy ship’s service stores and ship’s stores 
are considered to be in the same category. 

The term “compensation” as used in the 
Dual Compensation Act embraces both “fees” 
and “salary”, as well as remuneration re- 
ceived in any other form for services ren 
dered. However, the Comptroller General has 
ruled that the engaging of the services of a 
physician as consultant, by contract, or 
otherwise, upon a fee basis, for services 
actually performed, is not an appointment to 
an “office to which compénsation is at- 
tached” within the meaning of those words 
used in the Dual Employment Act. He also 
ruled that the employment of such physicians 
by the Veterans’ Administration as consult- 
ants upon a fee basis would not be subject 
to the Dual Compensation Act, reasoning that 
they would not be occupying “an office or 
position” within the meaning of the terms as 
used in that statute, notwithstanding that 
the term “compensation” was sufficiently 
broad to include “fees”. The Act of August 
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10, 1946, expressly exempted from the opera- 
tion of the Dual Employment Act, employment 
by the Veterans’ Administration, but suc’ 
employment is still subject to the restric- 
tion imposed by the Dual Compensation Act. 

The Comptroller General has ruled that a 
retired officer is not prohibited by the 
Dual Employment Act from holding a temporary 
civilian Federal office under appointment 
by the President or head of a department, 
notwithstanding his retired pay is in excess 
of $2500 per annum, “in view of the temporary 
character of the civilian employment”. No 
distinction is made between permanent and 
temporary positions under the Dual Compensa- 
tion Act, and in this same case it was held 
that if total pay from both sources exceeds 
$3000, such person must elect which pay to 
receive during the period of civilian em- 
ployment. 

An interesting case, particularly to 
officers with legal background, under an- 
other statute, Section 109 of the Criminal 
Code (18 U.S.C. 198) has just recently been 
reviewed by the Comptroller General. “his 
section in effect provides, insofar as the 
scope of this article is concerned, that an 
officer of the United States who shall act 
as an agent or attorney for prosecuting, or 
aiding in the prosecution of, any claim 
against the United States shall be punished 
by fine or imprisonment, or both. It had 
previously been decided that a retired offi- 
cer of the Army is “ an officer of the United 
States” within the meaning of this statute, 
but the question arose on the application of 
“prosecuting any claim against the United 
States”. The meaning of this term apparent- 
ly has never been judicially decided, but it 
was argued that it would be limited to “a 
demand for money”, and that, hence, for a 
retired officer to act as an agent or at- 
torney before Army retiring boards, and the 
Secretary of War’s Discharge Review Board, 
would not be in violation of this statute, 
on the premise that neither of these types 
of boards is authorized to receive demands 
for money or to recommend that money be 
paid. It was decided, however, that this 


argument was incorrect in view of the fact 
that the findings of a retiring board are 
not only determinative of an officer’s phys- 
ical status but also the amount of pay he 
will receive thereafter, and that the Secre- 
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tary of War’s Discharge Review Board in re- 
viewing discharges or dismissals of former 
members of the Military Establishment is 
dealing with a status from which pecuniary 
value flows and, hence, that in both -in- 
stances an officer appearing as attorney or 
agent before either a retiring board or The 
Secretary of War’s Review Board is “prose- 
cuting a claim against the United States” 

The article does not purport to cover all 
the restrictions placed by law upon a re- 
tired naval officer in governing his busi- 
ness relations with the Federal Government 
or its agencies. There are laws pertaining 
to other activities such as the sale of sup- 
plies to the Navy Department, representing 
the United States in the transaction of 
business with a company or firm in which he 
has a direct pecuniary interest, and enploy- 
ment with certain firms doing business with 
the Federal Government. 

Questions coming within the purview of 
this article are considered to be of private 
concern and not matters with which the 
United States can concern itself until some 
action has been taken by the retired officer. 
In view of the heavy volume of work now be- 
ing handled by the Judge Advocate General’s 
officer, it is suggested that district legal 
officers and legal assistance officers, if 
possible, advise retired naval personnel on 
questions of the nature herein discussed, 
which they deem to be proper. 


TRANSFERS 


COVINGTON, Capt. Halstead S. - EXOS to JAG. 

LIBBY, Comdr. Rawdon - NavBase SanFran to 
Com 12 fft Guam for legal duty with Naval 
Governor and add.. duty staff ComMarianas. 

FITZGERALD, Lt.Comdr. Walter J. - from ONR 
Sands Point N. Y. to NavBase, N. Y. 

GRADY, Lt.Comdr. Joseph W. - from TD Com 9 
to duty 9 N.D. legal office. 

VOLLBERG, Lt.Comdr. Ernest M.- from Navy 100 
to PRNC for separation. 

KEATTS, Lt. John C. - School of Naval Jus- 
tice to JAG. 

THORNTON, Lt. William H., Jr. - Temporary to 
permanent duty Com3 district legal office. 

WILLIAMS, Lt. Bill J. - from NavGovGuam to 
Com NOB Saipan for duty as staff legal of- 
ficer. , 











RENT INCREASES UNDER VOLUNTARY LEASES 


Many of the legal assistance problems 
arising among Service families since enact- 
ment of the Housing and Rent Act (Public Law 
129 - 100th Congress, lst Session) of 1947 
are connected with the so-called “voluntary” 
leases under which rents may be increased 15 
percent in certain instances. 

{n regard to such leases, Section 204(b) 
of the act provides: 

In any case in which a landlord and 
tenant, on or before December 31, 1947, 
voluntarily enter into a valid written 
lease in good faith with respect to any 
housing accommodations for which a maxi- 
mum rent.is in effect under this section 
and such lease takes effect after the ef- 
fective date of this title and expires on 
or after December 31, 1948, and if a true 
and duly executed copy of such lease is 
filed, within fifteen days after the date 
of execution of such lease, with the 
Housing Expediter, the maximum rent for 
such housing accommodations shall be, as 
of the date such lease takes effect, that 
which is mutually agreed between the 
landlord and tenant in such lease if it 
does not represent an increase of more 
than 15 per centum over the maximum rent 
which would otherwise apply under this 
section. 

It is felt that where a landlord asks a 
tenant to enter into such a lease, the real 
problem is a practical one: i.e. is it ad- 
vantageous for the tenant to pay increased 
rent considering all the circumstances in- 
volved. Each case must, of course, be de- 
cided on its own merits, and calls for exer- 
cise of individual personal’ judgment based 
on many factors: 

a. A guess as to how long rent control 

will be available after March 1947. 

(Under present legislature controls 
cease on 1 March 1947 but Congress may 
extend them). 

b. An estimate as to whether the land- 

lord can or will evict the tenant if he 

does not sign the new lease. (A land- 
lord, or new purchaser can now evict un- 
der provisions of local law, if he wishes 
possession cf the property for his inme- 
diate and personal use as housing accon- 


modations without waiting for periods 

ranging up to six months as required 

under the former federal legislation. ) 

c. Whether other property is available 

for rent in the vicinity. 

d. How long before the Serviceman will 

be transferred from the area, and like 

matters. 

There are, however, some cases where the 
tenant will find it advantageous to protect 
himself with a lease, even though the rent 
is increased. For example, a Navy man ex- 
pecting to remain in a crowded area for two 
years who occupies premises as a month-to- 
month tenant, knowing his landlord needs the 
property for his own use, might find it a 
definite advantage to get a lease for two 
years, especially if the landlord offered 
such additional inducements for the in- 
creased rental as repairing or redecorat- 
ing the property or making certain other de- 
sirable improvements. 

Whenever such leases are entered into, it 
is strongly recommended that Service person- 
nel discuss this problem with their legal 
assistance officer, so that all protection 
possible can be afforded to them. In many 
instances it will be possible to obtain al- 
teration of burdensome clauses in leases, 
and wherever possible a so-called military 
“escape” clause should be included, so that the 
service family may terminate the lease with- 
out penalty when transferred to other areas. 

A good example of a military ‘‘escape” 
clause is the following which, incidentally, 
can be modified with proper legal advice to 
fit other circumstances: 

“Lessee is at present on active duty as a 
Commander in the U.S. Navy at the Navy De- 
partment, Washington, D. C. The parsies 
hereto agree that in the event the lessee is 
released from active duty or officially or- 
dered by the Navy Department to duty outside 
of Washington and the lessor is duly noti- 
fied thereof in writing by lessee, then and 
in that event this lease shall cease and 
terminate thirty (30) days after the date of 
delivery of such notice to lessor. The 
mailing of such notice to the lessor at his 
last known address shall be deemed delivery 
to him of such notice.” 
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FORTHCOMING CMO’s 


The following opinions and holdings of 
the JAG are noted briefly here in advance of 
publication. Until officially published in 
Court Martial Orders they may not be cited 
in any judicial proceeding. 

Among the opinions rendered by the Judge 
Advocate General is one‘involving the ques- 
tion of whether the salary of a civilian em 
ployee of a cooperative cafeteria located at 
a naval air station could be garnished by a 
judgment creditor. [n the opinion, it was 
pointed out that as some of the incidental 
questions presented have not been the sub- 
ject of court decision, the Judge Advocate 
General’s opinion should be considered as of 
an advisory nature only. 

In view of the rule that the salary of 
an employee of the United States can not be 
garnished while the salary is part of the 
funds of the United States, the first ques- 
tion was considered to be whether or not the 
employee of the cafeteria was an employee 
of the United States. On the basis of the 
facts, which among others, indicated that 
the cafeteria was operated by a board, in 
part elected and in part appointed by com 
manding officer, and that it did not utilize 
any appropriated funds for salaries or 
otherwise, it is concluded that the employee 
was not an employee of the United States. 
The second question was considered to be 
based on the principle that as the rule 
against garnishments is directed against in- 
terference with the functions of the Govern- 
ment, the attempted garnishment must fail 
if, first, Government functions are involved 
and, second, the proposed action would “ in- 
terfere” with them. It was concluded that 
the first of these questions need not be 
answered, because even if the Cooperative 
Association were held:to be an instrumen- 
tality of the Government, the garnishment 
proceedings would not be such an interference 
with their functions as to invoke the rule. 

he courts. have not passed upon this spe- 

cific issue. The opinion reaches this con- 
clusion upon the basis of various cases which 
indicate the limitations on the extension of 
the Government’s immunity from suit to its 
instrumentalities. 

The right of an officer to reimbursement 
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for expenses incurred for civilian medical 
care and hospitalization while on authorized 
leave is considered in another opinion. The © 
officer involved had undergone an appen- 
dectomy which was performed by naval medical 
authorities. Subsequently, he was granted 
leave in excess of 24 hours, and while on 
leave entered a civilian hospital because of 
an abdominal abscess, which was directly re- 
lated to the previous operation. 

On the basis of sec. 1586, R.S., which 
states, in effect, that medical expenses in- 
curred by an officer will not be allowed ex- 
cept if they are incurred while the officer 
is on duty; an opinion of the Conptroller 
General that an officer on leave of absence 
is not on duty within the meaning of the 
statute (7 Comp.Gen. 314); and a prior opin- 
ion of the Judge Advocate General that an 
officer while on leave in excess of 24 hours 
is not on duty within the meaning of the 
statute, it is held- that the officer-con- 
cerned was not entitled to reimbursement. 
In the course of the opinion it is pointed 
out that BuPers Cir. Ltr. 193-46 stating, in 
effect, that personnel who are hospitalized 
while on leave revert to a duty status as of 
the date of admission to the hospital, was a 
determination of duty status for the purpose 
of computing leave within the meaning of 
the Armed Forces Leave Act and not a deter- 
mination of the question involved in the 
op inion. 

The best evidence rule was involved in a 
recent Military Law decision concerning a 
court martial for embezzlement. The judge 
advocate, for the purpose of proving the 
accused’s alleged receipt of the funds and 
the ensuing shortage in his accounts, intro- 
duced a statement of the discrepancies, cof 
piled by a board of investigation, which 
among other details, mentioned certain 
written receipts purportedly signed by the 
accused objected to both the introduction of 
the statement and the oral testimony on the 
grounds that the statement was hearsay, and 
that as the receipts were the best evidence 
they should be introduced and the testimony 
ruled inadmissible. The accused was over- 
ruled in both instances and was convicted. 
In view of the fact that the receipts were 
not accounted for, the Judge Advocate Gener- 
al held that the court was in error in ad- 
mitting the secondary evidence. 





